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public through the pages of their " Andover Review," and because we are 
unable not to regard them, and not to know that the public regards them, as 
so holding and teaching the Creed as not to be in opposition to the errors which 
it specifies, that we have been reluctantly constrained to protest against their 
continuance in positions, to the good faith of which they seem to us lamentably 
false. Henry M. Dexter. 

III. 

New York Constitution's. 

On the second day of November, 1886, the voters of the State of New York 
will determine by their ballots at the polls whether or not there shall be a 
convention to revise and amend their Constitution. The six millions of New 
Yorkers are now living under their third Constitution, the original frame-work 
of which was constructed in 1846, for a different age and a different population. 
It has become so changed and perverted by amendments, in the course of forty 
years, that, like the garment of an over-thrifty housewife, bearing a multitude 
of incongruous patches, it is utterly disfigured and scarcely recognizable by its 
earliest acquaintances. 

When the Revolution of 1776 had overthrown the authority of king and 
parliament, and the thirteen colonies confronted the problem of government, 
the inhabitants applied themselves, promptly enough, to its solution. 
Erecting and regulating the machinery of free institutions was no novel duty, 
indeed, to the citizens of the young State of New York. When the Dutch Di- 
rector, William Kieft, in 1641, had called into consultation the heads of fami- 
lies, residents of Nieuw Amsterdam, he had awakened upon our soil the germs 
of representative government. It was the first official recognition of the exist- 
ence of the people. When the English Governor Dongan convened the Legis- 
lature of New York, in 1683, that body declared itself to be " the People, met 
in General Assembly," thereby incurring the displeasure of His Majesty James 
II., who complained that he '* found no such phrase in any other Constitution 
in America." In 1777, in the thickest of the struggle for independence, insur- 
rectionary New York had solemnly announced that " all power in this State 
hath reverted to the people thereof," and "that no authority shall, on any 
pretense whatever, be exercised over the people or members of this State but 
such as shall be derived from or granted by them." With these announce- 
ments the "Empire State" entered into association with the American system 
of sovereignties. 

Our first State Constitution of 1777 was, nevertheless, a document rather of 
English than of American ideas — indeed, as yet, the American ideas familiar 
to us scarcely existed. Parliamentary government was its feature. Colonial 
forms and usages were disturbed as little and as lightly as possible. A con- 
vention held in 1801 and presided over by Aaron Burr (then Vice-President of 
the United States) was confined to the construction of a doubtful point in the 
system, and did not perceptibly democratize the order of things; and so tho 
first Constitution endured through the second war with Great Britain and up 
to 1821; the State's population having increased, in those forty-four years, 
from 300,000 to 1,500,000 souls. 
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The second Constitution (of 1821), adopted in the teeth of vehement oppo- 
sition by 74,000 votes against 41,000, was afterward amended by popular vote 
no less than ten times in the twenty -five years of its existence. The day came 
when the old instrument could bear patching up no longer, and a demand for 
a new one broke out and would not be stilled. 

The State was for that period, and considering the resources it possessed, 
heavily in debt, and the doctrine that "a public debt is a public blessing" had 
not become as prevalent as now. When the Erie and Champlain canals had 
been built, the clamor of the advocates of lateral canals had arisen, and became 
persistent. The State continued to borrow money to dig water-ways and to 
assist railroads till its credit utterly broke down, and it could borrow no more. 
Six per cent, stock was at twenty per cent, below par, and State officers had to 
resort to temporary loans to pay daily expenses. Then the enemies of the pub- 
lic debt rode triumphantly into power, and the " Stop Law " of 1843 at once 
paralyzed the public works and saved the State from bankruptcy. Out of all 
this emerged two well-defined schools, which divided both political parties. 
There were Whigs and Democrats who favored internal improvements, and 
there were Democrats and Whigs opposed to them. The demand for a new 
Constitution first came from those who desired to limit thereafter forever the 
power of any legislature to incur debt; but these were insufficient in numbers 
to accomplish their object, until the cry was taken up and echoed by other 
powerful interests, and urged by the voice of general discontent wherever it 
made itself heard. 

The "Anti-Renters" joined in it. Two great manorial estates, owing to 
the fidelity of their owners to the patriot cause, had survived the Revolution 
and its wholesale confiscations, and were still held by the Van Rensselaer and 
Livingston families. They lay in and around Albany, in the fertile center of 
the State. The tenure of the lands was semi-feudal : the tenants ground their 
corn at the " patroon's " mills, and bought their goods at his stores, and brought 
their rent in wheat and fat chickens to the door of his manor-house. The 
woods, waters, mill privileges, were the patroon's. Upon the Van Rensselaer 
estate the holdings were in perpetuity; upon the Livingston, each lease ran for 
several lives, with reversion to the landlord on the death of the last survivor 
Each transfer of the leasehold imposed a payment by the tenant of a quarter of 
the consideration money. 

The patroon would never sell; but he could distrain and evict. The discon- 
tent of the younger generation was excited by the spectacle of their neighbors 
in adjacent towns and counties, proprietors working their own farms, who 
lived better off poorer soils, and could boast of superior roads, bridges, farm 
buildings, fences, and crops. There was no help for the tenantry from the 
courts; they had sustained the manorial titles. The aggrieved parties betook 
themselves to political agitation ; but the legislature could do nothing. Next, 
civil processes were sullenly resisted; night-ridings of disguised men, bringing 
bloodshed and murder, followed; the militia were called out, and assizes held, 
and convictions had ; but the dissatisfaction was not allayed, nor were the rents 
collected. 

But the most powerful advocacy of constitutional reform developed itself 
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among the young lawyers everywhere. They were in arms against the judici- 
ary. It is a familiar experience in human affairs, that not even an ecclesias- 
tical establishment is more liable to abuses than a judicial one. As particles 
of dust cling most offensively to the finest fabrics, so do the fair robes of Jus- 
tice reveal the slightest defilement. The courts were unpopular, mediaeval, and 
top-heavy with officials ; yet, as Governor Bouck himself complained, " of in- 
sufficient force." There was a court for the trial of impeachments and the 
correction of errors, consisting of the entire Senate, the chancellor and the 
three justices (in imitation of the House of Lords) ; in the Court of Chancery 
there were a chancellor and two vice-chancellors, six ex-officio vice-chancellors, 
an assistant vice-chancellor, register, deputy register, and clerks ; in the Su- 
preme Court there were the three justices, eight circuit judges, clerks, etc. 
Every functionary (except senator) held his place for life, and almost every one 
was entitled to fees for his own use. In every county, at the county seat, was 
a ring of officials, holding their places by appointment from Albany ; namely, 
a first judge and associate judges of the Common Pleas, a surrogate, masters 
and examiners in chancery, Supreme Court commissioner. Add to these a 
sheriff, district attorney, and county clerk, and you bad in every county a cit- 
adel garrisoned by place-holders, who dominated public opinion, and crushed 
out intrusive young lawyers. These rising attorneys, impelled by youth and 
feverish ambitions, revolted ; they argued, they denounced, they projected ; 
they filled the country newspapers with demands for popular tribunals, an elec- 
tive judiciary, and brief terms of office. They came up to the convention of 
1846, like the Tien Etat to the States General, to rebuild, if it might be, but, 
above all things, to overthrow. " The rats are in the corn," said they, " and 
we will destroy them, if we have to burn tha barns ! " So they — or at least the 
Democratic wing of them — got the name of " Barnburners." The eonvention 
was ordered by "a vote of 214,700 against 33,000. 

The leading spirits of the convention took it in charge and held it well in 
hand throughout. The work which they accomplished was a revolution. Let 
us look at the men who shaped it. 

Michael Hoffman (then United States surveyor of the port of New York) 
was the sworn enemy of State debt, and a very faint admirer of internal im- 
provements. He was obstinate and upright. As chairman of the committee 
he framed the financial article, bore down all opposition to it, and stamped it 
upon the public policy. It remained intact until 1854, when it was amended. 
In 1865 a State debt was actually authorized by a popular vote of nine to one. 

Levi S. Chatfield was the popular man of the day — the beau ideal of the 
fortunate politician. In that convention he marched from triumph to triumph. 
He supported the new policy on the canals, the manor properties, and the 
courts. 

John Young was the Whig chief, a firm friend of the new order of things 
— adroit, masterful, never losing an opportunity. He divided his political foes 
past reconciliation, and made his minority win. The skiE he exhibited from 
June to October elected him governor in November. 

Arphaxad Loomis, cynical and croaking, deaf and almost voiceless, had 
nevertheless the absolute deference of his fellows. What Hoffman proposed he 

roL. cxliii. — no. 357. 14 



202 TEE NORTE AMERICAN REVIEW. 

seconded; and what he proposed Hoffman sustained. They were nick-named 
" Castor and Pollux." 

Ambrose L. Jordan was learned and eloquent. He was superb in debate. 
All that could be done for the Anti-renters, whose representative he was, he did. 

William C. Bouck, the ex-governor (and then sub-treasurer at New York), 
impersonated the negative element. Like Governor Hill to-day, and like 
Governor Wright in 1845, he had preferred that there should be no conven- 
tion, and had suggested that amendments only be proposed to the people. The 
most honest and honorable of men, he failed nevertheless to accommodate him- 
self to the new methods, and his influence passed away. 

The third convention (of 1846), in the shape in which it was accepted by a 
popular majority of 130,000, was a purely and distinctively American public 
paper. As such it became a model to junior commonwealths of the South and 
West, and its forms, and even its language, may be traced in constitutions 
since adopted as far as to the very shores of the Pacific. It is the judgment of 
men of the progressive school of politics that most of the changes it has under 
gone since it was first put together have been retrograde and reactionary, and 
have produced blemishes rather than conduced to perfection : in other words, 
that its various amendments have not amended it. 

It declared all land tenures allodial, abolished restraints upon alienation, 
and limited the terms of agricultural leases to twelve years each. It placed all 
the departments of State which it provided for in the hands of officers elected 
by the people. It decentralized the appointing power. It erected single legis- 
lative districts. It forbade State debt except by sanction of direct popular 
vote. It established a Court of Appeals independent of the Legislature, and a 
new Supreme Court, with jurisdiction both in law and equity; and uprooted 
and east out forever the Court of Chancery. It made judges elective by the 
people, and payable by fixed salaries. It abolished banking monopoly. It 
directed general incorporation laws to be passed, both as to municipal and 
private corporations. These vast and beneficent reforms remain to us out of 
its work, and long may they remain ! 

But it failed to deal with the monopolistic and capitalistic incubus of the 
future, which the foresight of no man then living was keen enough to discern. 
It did not forbid the legislative creation of additional State departments, 
such as now exist, dangerously free from the control of the ballot-box. It 
could not prevent the subsequent needless lengthening of the terms of gov- 
ernors and of judges. It could not reach forward and compel legislatures to 
obey it by providing a uniform organization of city governments. It did not 
suspect that surrogates would be perpetuated, nor that judges of courts of 
record, to whom it forbade " public trusts," would resume the sway of enor- 
mous patronage. It could not contemplate the future increase of crime, and 
the ever-growing population of State prisons, the horrible rapacity of prison 
contractors, and the wanton injury of convict labor to honest producers. It 
did not dream of vast consolidated corporations which would seize upon the 
traffic and transportation of fifty millions of people, and control them at their 
own will and for their own gain. It did not conceive that, in forty years, 
American society would be vibrating between the commands of monopoly and 
the threats of the proletariat. 
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In 1866, the people of the State (perhaps tired of voting on no less than 
eleven consecutive and inconsistent amendments), surprised and disgusted the 
partisan managers by demanding another convention by 100,000 majority. 
It was determined, however, to utilize the opportunity, and, lest it should be 
too popular a body, the Legislature of 1867 ordered the convention to be 
chosen, partly by Senate districts (four delegates from each district), and 
partly on a non-partisan ticket at large. When it was got together it was 
found to be an eminently respectable, conservative, selfish, and tedious collec- 
tion of gentlemen. There was not a vested interest which had not its guard- 
ians, nor an abuse which lacked defenders. Half the judges in the State had 
crowded themselves in as delegates, with an eye chiefly to the elongation of the 
terms of the judicial offices. They succeeded in framing the present judicial 
article, which gave them the long terms so much desired ; and, at the polls 
(such were the political methods of the day), every other and more tolerable 
portion of the proposed new constitution was sold and thrown overboard to 
save this one article. By this means, long judicial terms triumphed by a 
narrow 7,000 majority, in a poll of 488,000 votes. The rest of the convention's 
nine months' work was rejected. 

But this was the only successful part of the reactionary programme. In 
1873, the question whether the entire judiciary should be appointive or elec- 
tive was again submitted to popular vote. The Bar Association declared 
itself boldly and confidently in favor of the appointive system, and an influ- 
ential portion of the public press advocated it. A single meeting was called 
and held in the city of New York, to protest against taking away the election 
of the judges from the people. It awoke public opinion. The popular ma- 
jority against returning to the method of appointments by Governor and Senate 
was 204,600. 

In 1872, there was a constitutional " Commission," of very select materials, 
appointed by the Governor and Senate, pursuant to an act of the Legislature; 
four appointees from each judicial district. They were not in any sense dele- 
gates ; indeed, the purpose seemed to be, as Dean Richmond remarked, on 
another occasion, to "dispense with the people, entirely." Among other 
changes made by this commission, was the removal of the State canals and the 
State prisons from popular control, as far as possible, by abolishing the corn- 
missioners and inspectors elected under the Constitution of 1866, and by the 
transfer of these great public properties to superintendents named by the 
Governor and Senate — not entirely without the advice of contractors. 

Should the popular vote, next November, convoke a convention, it will be 
the duty of the Legislature, at its session commencing in January, 1887, to 
provide for the election of delegates in the spring of that year. Whether this 
generation has the capacity and integrity to rebuild the fundamental structure 
of its government upon the principle of " elective public servants and frequent 
elections," may be — considering our changing times and changed population — 
an interesting question for solution. Those of us whose faith is still firm in 
popular intelligence do not fear the result, 

Gideon J. Tucker. 



